In-House Memorandum
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Caveatable Interests
A caveat is an important tool used to protect a person’s interest in land, but when used incorrectly it exposes the caveator to
considerable risk. The Transfer of Land Act 1958 (Vic) (TLA) provides that any person lodging a caveat without reasonable
cause is liable for compensation to any person who sustains damage arising from that lodgement.
Caveatable Interest
Section 89(1) TLA allows any person with ‘any estate or interest in land’ to lodge a caveat with respect to that land. Chief
Justice Marilyn Warren recently observed that:
“The phrase ‘any estate or interest in land’ is not defined in the Act, and the authorities do not provide an exhaustive
list of what interests meet the standard set out in s 89.” 1
Generally, a person must have a proprietary interest2. However, in an earlier 2006 decision, Chief Justice Warren also noted:
“... in appropriate circumstances, an equitable interest in land is capable of supporting a caveat even where that
interest will not compel the registered proprietor to deliver a registrable instrument.” 3
Caveatable interests can be wide and varying, including:








A purchaser under an agreement for sale4 or certain conditional agreements for sale5;
A registered or equitable mortgagor6;
An easement7;
Beneficiaries of an interest in a trust8;
A tenant, in certain circumstances;
A builder’s contractual right to charge the land with all moneys owing9; and even
A registered proprietor who fears a false transfer of ownership.

By contrast, interests determined as non-caveatable include:




The interest of a person who has made improvements to another person’s land, but has not obtained an order for
relief10;
Rights arising from agreement to share profits on resale of land11;
Possession of a building site by a builder12.
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Lodging with Reasonable Cause:
Any person who lodges a caveat without reasonable cause is liable for damage sustained by any other person ‘as a court
deems just and orders’ (s118, TLA). It does not place the liability on the caveator per se, in contrast with other sections where
‘caveator’ is expressly mentioned.
The Supreme Court considered this ‘without reasonable cause’ test, noting that:
“…it is not necessary to establish as a precondition to an entitlement to compensation … that lodgement of the
caveat was occasioned by any hint of ‘wrongfulness’ or moral blameworthiness or turpitude of any kind. All that is
necessary is that there be no ‘reasonable cause’ for lodging the caveat.” (Croft J)13
“Reasonable cause” is not determined by whether an actual caveatable interest existed at the time of lodging, but whether
the lodging party had an ‘honest belief based on reasonable grounds’ that a caveatable interest existed14. It is not enough to
show the interest did not exist. The party claiming loss must show that the lodging party knew this15.
Even so, an ‘honest belief based on reasonable grounds’ may be insufficient if the caveat is lodged
“for an ulterior motive and without regard to its effect on transactions to which the caveator had agreed.”16
Maintaining a Caveat:
Where the caveator lacked reasonable cause to lodge a caveat, it is irrelevant whether they had a reasonable cause to
maintain it17.
However, as highlighted in our October 2013 NewsFlash, if the caveat is reasonably lodged, the law is unsettled as to whether
rights to compensation arise where it becomes unreasonable to maintain the caveat18. Uncertainty remains. Relevant statutes
in Northern Territory, New South Wales, and Queensland expressly extend the ‘without reasonable cause’ test to maintaining
a caveat, but not in Victoria.
Cameron Algie
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